This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of
to make the world’s books discoverable online.

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was nevel
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domair
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover.

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey fro
publisher to a library and finally to you.

Usage guidelines

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belon
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have take
prevent abuse by commercial parties, including placing technical restrictions on automated querying.

We also ask that you:

+ Make non-commercial use of the fild&e designed Google Book Search for use by individuals, and we request that you use these fil
personal, non-commercial purposes.

+ Refrain from automated queryirigo not send automated queries of any sort to Google’s system: If you are conducting research on m:
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encc
use of public domain materials for these purposes and may be able to help.

+ Maintain attributionThe Google “watermark” you see on each file is essential for informing people about this project and helping ther
additional materials through Google Book Search. Please do not remove it.

+ Keep it legalWhatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume |
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in al
anywhere in the world. Copyright infringement liability can be quite severe.

About Google Book Search

Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on
athttp://books.google.com/ |



http://books.google.com/books?id=_VUf45FZR7cC&ie=ISO-8859-1&output=pdf













Columbia EHnibersity Lectures

LAW AND ITS ADMINISTRATION

THE HEWITT LECTURES

1915



COLUMBIA UNIVERSITY PRESS
SALES AGENTS

NEW YORK:
LEMCKE & BUECHNER
80-8%3 Waer 37t SrrEET

LONDON:
HUMPHREY MILFORD
Axzx Corwzs, E.C.







CoryrignT, 1918,
By COLUMBIA UNIVERSITY PRESS.

Set up and electrotyped. Published November, zg1s.

Norieood Press
J. 8. Cushing Co. — Berwick & Smith Co.
Norwood, Mass., U.8.A.



|, .l 7 .o
EAvn-r [
(- B

FOREWORD

IT was the purpose of these lectures to discuss before
a lay audience some of the more fundamental notions
which underlie our legal system, and thus by aiding a
better understanding and possibly removing some popular
misconceptions of law and lawyers to contribute to the
cause of good citizenship. The nature of the undertaking
precluded any elaborate or technical consideration of the
subject, and its thorough and scientific treatment was
necessarily sacrificed to the requirements of the popular
lecture.

The subject matter of these lectures is familiar to most
lawyers and law students. It is not expected, therefore,
that professional readers will find originality or novelty,
either in their substance or in the manner of their presenta-
tion. To the layman it is hoped that they may prove to be
of some service in leading to a more just appreciation of the
true nature and significance of law, and of the difficulties
as well as the importance of its efficient administration.

H.F. 8
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b4 LAW AND ITS ADMINISTRATION

exclusively against B, who alone, of all the individ-
uals of the community, owes A the obligation to pay
the money. Such a right is known as a right in per-
sonam. It will be noted that the essential difference
between a right ¢n rem and a right in personam is that
a right ®n rem may be enjoyed by the possessor of it
without the intervention or aid of any other person,
whereas the possessor of a right ¢n personam can enjoy
his possession or ownership of it only by compelling
the obligor to perform the obligation which gives use
to the right. Courts, however, act only against desig-
nated individuals or legal persons, so that all rights,
even rights in rem, are protected or enforced by actions
brought against individuals or legal persons. Stated
in another way, since all rights are enforced only
against legal persons, rights ¢n rem, as well as rights
in personam, are protected only by enforcing obli-
gations tn personam. Thus the owner of land possesses
a right in rem. The law affords protection to this
right only through the medium of a proceeding in the
courts, directed against such individuals as have inter-
fered with his right by some breach of legal duty. The
right protected is the right in rem, but its protection
is accomplished by enforcing a right n personam.
Several important consequences flow from these
fundamental notions of legal right which affect the
whole character of English law so far as it is ad-
ministered by the courts. One is that courts act
only when applied to protect or enforce the rights
of a plaintiff. All court action, therefore, relates
to an actual litigation, the facts of which are proved
in open court controversially by sworn testimony,




























































74 ' LAW AND ITS ADMINISTRATION

by assignment, of contracts and of some claims in tort
arising out of injuries to property, and of quasi-con-
tracts, so that to this extent rights in personam re-
semble rights in rem, and thus, to a limited extent,
rights ¢n personam, which are freely transferable, give
rise to rights in rem.














































































































































































































































































164 LAW AND ITS ADMINISTRATION

has taught us, and our legal system has adopted the
principle, that the controversial method is the best
means of discovering the facts and the law which
must control judicial decision. His partisanship, how-
ever, is limited always to a fair presentation of the facts
and law which favor his client’s case and subject always
to his obligation to promote and not obstruct the cause
of justice.

It is not my purpose to discourse on legal ethics or
to attempt to formulate the essentially sound principles
which underlie our system of legal ethics. But enough
has been said of the larger duties and obligations of the
lawyer to indicate at least that the proper administra-
tion of justice depends very largely, if not mainly, on
the purpose, training, and morale of the members of the
bar. Duties requiring as they do not only great learn-
ing but long and exacting experience, involving often-
times a delicate perception of moral as well as legal
obligation and a just appreciation of the claims of the
state, can be performed properly only by a bar which
has had thorough training and possesses the esprit
de corps which results only from well-developed corpo-
rate feeling and professional pride. Pride in profes-
sional caste directed by precept and example of leaders
of the bar and by the judges who are, or should be,
themselves leaders of the bar, as it is in England and was
in the early days of the Republic, is the most powerful
single influence in aid of the proper administration of
justice.

The early history of the bar in the United States is
characterized by the close social and professional asso-
ciation of its members. The comparatively small
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their numbers the most eminent members of the bench
and bar. Thus the Benchers of the Inner Temple in-
clude, or included until very recently, in their numbers
two ex-lord chancellors, five judges, and a speaker of
the House of Commons, several peers of the realm,
and other high officers and barristers of eminence.

The extent and thoroughness of legal education in
the Inns of Court have been very variable in different
periods of their history, but on its purely intellectual
side it is undoubtedly much inferior to that now af-
forded by the better law schools in this country. The
power and influence of the Inns of Court lies not so
much in their purely educational activities as in the
stimulation of professional ideals and the perpetuation
of professional traditions, and in the almost uncon-
scious exercise of a process of selection by which only
the more fit reach the ultimate call to the bar. If we
can imagine our own Bar Association having behind it
the traditions of some six centuries as the guide and
mentor of the legal profession, admitting to its mem-
bership students at the very beginning of their law
study, and judging of their fitness for the profession
after some years of close association with them, we can
understand something of the part played by the English
Inns of Court in maintaining the standards of the
English bar.

A peculiarity of the English bar, due to the action
of the Inns of Court taken about the middle of the
sixteenth century, is the division of the lawyer class
into barristers and attorneys or, as they are now called,
solicitors. To the barrister was reserved the exclusive
right of advocacy in court upon the retainer of a solici-
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instance upon personal or social influence. There is
also a possible loss of efficiency in that the barrister
does not personally consult with the client or witnesses,
although this, I believe, is more than offset by the fact
that he does not feel the personal pressure to extreme
partisanship as does the American lawyer who consults
his client and the witnesses as he tries his case. The
barrister is thus able to assume a more detached and
purely professional attitude toward his case than is the
American trial lawyer.

The great advantage afforded by the English system
from the public viewpoint is that it tends always to
emphasize and perpetuate the professional spirit and
high standards of professional conduct. It limits the
number of those who are entitled to practise before its
courts. It tends to confine its members to those who
by character, training, and association are fit to bear
its responsibilities. The result is that the skill, ease,
and freedom from needless technicality and pettifog-
ging with which English court proceedings are con-
ducted is a revelation to an American lawyer.

It is noteworthy that in England cases of profes-
sional misconduct of barristers or cases requiring
the disciplinary action of the Inns of Court are ex-
tremely rare, whereas cases of discipline of solicitors,
who are admitted much as are attorneys in the United
States, are comparatively frequent.

I believe that the good in the English system without
the evil might have been preserved to us had the extreme
democratic tendencies of the early nineteenth century
permitted the state to claim and insist upon having the
services exclusively of an aristocracy of character and
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creased educational facilities, the men who complete a
college education before applying for admission to the
bar are in a small minority. In 1914, for example, only
40 per cent of the candidates for admission to the bar
in New York were college graduates.

During the rapid development of Jeffersonian democ-
racy in the first part of the nineteenth century there
was a marked revulsion of feeling against the aristocratic
pretensions of the bar, especially in the new western
states. Admission to the bar came to be regarded not
a8 a privilege to be extended by the state only to the
more fit, but as a right to be availed of by all. The
consequence of this reaction has been that for a con-
siderable period in our history we have steadily lowered
the standards of the bar, informal as they were, which
prevailed during the Revolutionary period.

In many states little or no preliminary education is
now required, and state examinations for admission to
the bar when required are often farcical. When ef-
forts have been made to make the tests more exacting,
the result too often has been to make the examinations
narrow and technical and to ignore altogether the
broader questions of legal principle and legal history.

The democratic idea is carried to its extreme, for
example, in Indiana, where by constitutional provision
every voter is entitled as a matter of right to admis-
sion to the bar. Notwithstanding this ease of creating
the class of ‘constitutional’” lawyers, I am told that
there are still many lawyers in Indiana who find it worth
while to prepare themselves for the practice of their
profession by a course of study at the best law schools
in the country. Massachusetts has in the current year
























180 LAW AND ITS ADMINISTRATION

state. In New York our highest appellate court is the
Court of Appeals, consisting of seven judges. There
are four Appellate Divisions of the Supreme Court, hav-
ing an intermediate appellate jurisdiction. Judges of
the Appellate Division are designated by the governor
from the judges of the Supreme Court, each court
sitting in one of the four judicial departments of the
state.

Most of the state judges sit both as law and equity
judges. New Jersey, however, still maintains a separate
equity system, presided over by a Chancellor and aided
by the Vice-Chancellors who sit in various parts of the
state to hear equity cases exclusively. In all of the
states there are separate courts exercising their jurisdic-
tion ovér the settlement of decedents’ estates, the ap-
pointment and settlement of the accounts of executors,
administrators, testamentary trustees, guardians, ete.,
known as surrogates’ courts, probate courts, or orphans’
courts. Their jurisdiction is statutory, but they possess
substantially the jurisdiction of the ancient Ecclesiasti-
cal Courts of England, with some additions. In many
states there are inferior courts for the trial of criminal
cases, like our own courts of General and Special
Sessions; and there are everywhere magistrates’ courts
for the trial of petty criminal cases, and with jurisdic-
tion to hold prisoners for the action of the grand jury.
There are also generally courts of inferior jurisdiction,
having authority to try petty civil cases. Mention
should also be made of the children’s and domestic
relations’ courts, of comparatively recent origin in some
of our large cities, the former having authority to try
petty criminal offenses of children, and the latter both
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ment is never so safe when the process is hurried. I remember once
at an Assises, a jail delivery at Saulsbury, that I saw a woman in-
dicted for the death of her husband within the year. She was found
guilty and burned for the same. . . . At a subsequent Assises I saw
aservant of the man who was so killed, tried and convicted before
the same judge for the same murder. He made ample confession
that he was the only person who was guilty of the said fact.”

This passage from Sir John is interesting, first, be-
cause it informs us that the complaint as to the law’s
delays is by no means a new one, and because it reminds
us that some delay in the law’s procedure is not an un-
mixed evil.

Many critics of the law’s delays speak as though the
judicial protection of one’s rights was to be obtained
with the same ease with which one orders a suit of
clothes from his tailor, and that justice is a commodity
to be freely obtained without trouble or annoyance.

If, however, one conceives that his rights have been
impaired and that the matter is of sufficient importance
to induce him to resort to the courts, he naturally de-
sires his case to be carefully prepared and skilfully
presented. Preparation of the case involves a study of
the facts and of the law by his lawyer, the collection
of evidence, the examination of witnesses, often the in-
vestigation of accounts, the examination of documents
and of papers, the drawing of pleadings, — involving
prolonged study and investigation and requiring like
professional service on the part of the attorney for the
defendant. These tasks require time, and in performing
them we have no more right to expect the work of the
lawyer to be hastily and imperfectly done than we have
to expect like neglect when important problems are
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case needlessly begun or needlessly defended because of
the incompetence of the counsel or because of the
willingness of counsel to stir up unnecessary litigation
could be stricken from the court calendars, I venture
to say there would be no serious problem of delay in
reaching cases for trial after they had been placed upon
the calendar.

‘‘ Discourage litigation,”” said Abraham Lincoln to the
young lawyer. ‘‘Persuade your neighbors to compro-
mise whenever you can. Point out to them how the
nominal winner is often the real loser in fees, expenses,
and waste of time. As a peacemaker the lawyer has a
superior opportunity to be a good man. Never stir up
litigation. A worse man can scarcely be found than one
who does this. Who can be more nearly a fiend than
he who habitually overhauls the registry of deeds in
search of defects in title, whereupon to stir up strife
and put money into his pocket.” Lincoln not only
stated the duty of the lawyer, recognized by our code
of ethics, but he touched upon one of the prime causes
of the crowding of our court calendars and of the law’s
delay. I think the better class of lawyers recognize
the morality as well as the practical good sense of Lin-
coln’s advice.

A great volume of litigation for which neither lawyers
nor our methods of procedure are wholly responsible is
due to the vast increase in accident litigation for which
there is common-law liability, especially in cities and
industrial centers. The volume of this litigation greatly
exceeds that of all other classes of litigation combined.
Its wastefulness and its essential injustice under modern
industrial conditions have been fully revealed in the
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but taken into account in fixing its rates. This, of
course, at its best, is a poor substitute for the evils which
are mainly attributable to the unworthy members of
the bar and to an unfortunate system of procedure.
But it would, I believe, be infinitely preferable to the
conditions which now exist.

The delays which take place after a case has been
placed on the calendar and is ready for trial are due for
the most part to the peculiarities of procedure, the
excessive time and attention devoted to the selection
of a jury, the double appeal, the reluctance or statu-
tory inability of appellate courts in some states when
error has been committed to correct the error in a proper
case by modifying the judgment or reversing it, and
entering a final judgment, instead of sending the case
back for a new trial one, two, or even more times. These
are causes of delay which are capable of remedy. The
number of peremptory challenges to jurymen as fixed
by statute might be reduced. The absurd practice in
many states, under which a man who has sufficient
intelligence to have formed an opinion about a case of
general public knowledge and interest may be disquali-
fied to serve as a juryman, should be abolished, and,
above all, we would expedite the business of courts and
give litigants and juries the benefit of the learning and
experience of our judges and increase their power over
the conduct of litigation.

In several states judges are denied the power to limit
the time of argument of counsel or to compel counsel
to limit the scope of their arguments to the evidence.
Notwithstanding the fact that our judges are given
the exclusive power to try questions of fact in equity
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isstolen. But it does not prevent the error’s happening,
which ought to be the first concern of the judge in the
trial of an action at law.

In New York there is no lack of power in the judge
to comment on the evidence or even express an opinion
upon it, if he follows the rule laid down by Judge Gray
and leaves to the jury the decision of questions of fact.
There is, however, a popular impression that judges in
New York do not have this power, and in many cases
a singular unwillingness to exercise it. Judge Gaynor,
when sitting as a judge in the Appellate Division in the
Second Department, referred to this unwillingness in
characteristic manner, saying (anan 8. R. R. Co,,
111 App Div. 384) :

“ The appellant’s fault-finding with the trial judge seems to be
based on the notion that trial judges in this state are reduced to
the humiliating position of having no right to say or do anything
in a jury trial except to formally rule in monosyllables on questions
presented by counsel; that they may do nothing to guide and
control the course of the trial, or to restrain counsel and keep
them within bounds and to the point, or even from taking an un-
fair advantage by prejudicing the jury by false suggestions, and
the like. Horne Tooke told Lord Kenyon, before whom he was
being sued, that his Lordship’s only business was to help the tip-
staffs keep order while the jury and counsel tried the case. But
that extraordinary personage said it in good humor and altogether
reprovingly, and to illustrate the independence of juries on ques-
tions of fact, and it was taken in that sense; while the serious and
growing disposition of some in this state seems of late to be to
actually reduce a trial judge to that position in the trial of civil
causes, and leave counsel to do as they please. It would not be
well for the administration of justice in this state if that purpose
should prevail. When trial by judge and jury is reduced to trial
by jury only, the uncertainties in the administration of justice will
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essary in New York, where, however, by statute, the
powers of both the Appellate Division and the Court
of Appeals have been increased so as to authorize the
court on appeal to modify or reverse the judgment of
the court below and enter judgment accordingly with-
out a new trial. As, however, the Court of Appealsin
many cases has no authority to review questions of
fact, in all such cases the court is practically unable
to exercise the power conferred upon it. A proposal
now made and indorsed very generally by lawyers for
consideration by the pending Constitutional Conven-
tion in New York is that a constitutional provision be
adopted authorizing the Court of Appeals to review
questions of fact in all cases appealed to it, and confer-
ring on both the Court of Appeals and the Appellate
Division power to award final judgment without new
trial in all cases, if the court is satisfied that the record
on appeal warrants such disposition. Such a provision
would eliminate the necessity which now exists in a
very large number of cases, of sending a case back for a
new trial instead of the court’s directing judgment in
accordance with its view of the law and of the facts as
shown by the record.

A typical, although perhaps extreme, example of the
inconveniences which may arise where the appellate
court is unable or unwilling to modify a judgment
and direct entry of a final judgment accordingly, is
Williams vs. D. L. & W. R. R. Co., which was litigated
in our own state. In this case a suit by a brakeman
to recover damages for personal injuries was seven
times tried before a jury. After the first two trials
the Court of Appeals having held that on the plaintiff’s
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number of judges. In New York we have 109 Supreme
Court and Court of Appeals judges, or approximately
one judge to each 100,000 inhabitants — leaving out
of consideration, of course, the County judges, the
judges of the City Court and of the various inferior
courts of the state. In England and Scotland there are
judges exercising powers corresponding to those of our
Supreme Court and Court of Appeals judges numbering
49, or approximately one judge for each 840,000 of the
population. In other words, New York has more than
eight times as many judges in proportion to its popula-
tion as has England and Scotland. If we include in our
computation the County judges in both countries, there
are in England and Scotland 137 judges, or approxi-
mately one judge to each 300,000 population. In New
York there are 186 judges, including the County
judges, giving approximately one judge to each 57,000
of population.! By continuing to increase the number
of judges, we can, of course, continue to do in increasing
volume, in the way in which we are now doing it, a great
deal of judicial business which ought not to be done at
all. Lincoln’s advice to lawyers, ‘‘Discourage litiga-
tion,”” may well be applied to the policy of a state. If,
with a greater proportion of judges as compared with
our population than England, our court calendars are
still crowded, and there are still complaints about the
law’s delays, should we not begin to try the experiment
of discouraging litigation by returning to the English
system by improving the character of our Bar, by giving
the judges greater power and responsibility in litigation
and freeing them from the ever increasing burden of
legislative codes ?
1 See note on page 225.
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which opinions were written filling 630 published
volumes.

In an earlier chapter I explained to you how the
common law had grown and expanded as a law of prece-
dent, and the significance of precedent in determining
the law, and as an aid to judges and lawyers in admin-
istering the law. The multiplication of reports is
indeed becoming an intolerable burden, not only to
judges and lawyers in the first instance, but to litigants
and ultimately to the public at large. No lawyer can
now know or even refer to all the precedents on a given
subject as could Story and Kent in their day. If he
attempted to read all of the annual reports of the
state and Federal courts, he would have little time
left for the business of clients. Unless he knows well
his legal landmarks, he will be in danger of becoming
lost in & wilderness of reported decisions, often con-
flicting, sometimes overlooking previous decisions on
the same subject and always progressively increasing
in number.

This increase in volume of the law reports is, of
course, due primarily to the vast increase in litigation,
resulting in appeals to higher courts, whose opinions
make the reports, but the real causes of their un-
wieldiness are the invention of stenography and
typewriting, the multiplication of reports, digests, and
legal literature of every type, with the consequent in-
crease in size and elaborateness of lawyers’ briefs, and
finally the passion of the modern judge for exhausting
his store of legal learning, and the time and patience
of the reader at the same time, in each opinion which
he writes. It is significant that the epoch-making
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entitled to know the reasons for the decisions of the
court. There is no reason, however, why both would
not be willing to have these reasons given in concise
memorandum form, and it is quite possible to prepare
the memorandum in such form that it would accomplish
its purpose, without giving to it any value or influence
as a precedent. Unless courts set some restraints on
the length and number of published opinions, it is in-
evitable that our present system of making the law
reports the chief repository of our unwritten law will
break down of its own weight. The alternative is either
a gradual loss in the weight and force of precedent, and
the substitution of rules or principles of theoretical
jurisprudence so far as they are commonly accepted by
the courts, or codification. Either course would not
be an unmixed evil. But that they are very gener-
ally regarded as evils by lawyers cannot be doubted,
and that the time is not yet opportune for such radical
changes in our law would, I think, be very generally
conceded.

Still more formidable is the mass of legislative law
enacted annually in this country. According to Senator
Root, Congress and the legislatures of the states of this
country passed during the four years ending December
1, 1913, more than 62,000 laws. During the last five
annual sessions of the legislature of New York that
body has passed 3583 laws, filling 11,110 printed pages.
During substantially the same period, embodying a
little more than the reign of the present king of Eng-
land, the English Parliament passed only 256 public
laws, aggregating 1602 printed pages. Last year the
record of Parliament was 91 public laws, aggregating






216 LAW AND ITS ADMINISTRATION

alone to its quantity, but to its quality.” The drawing
of a legislative act requires very exceptional training,
experience, and skill. A man who attempted to alter
or repair a delicate and complicated piece of machinery
without the assistance of a trained engineer or mechanic,
would be regarded as a species of lunatic; and yet we
exhibit precisely this same kind of lunacy in the prep-
aration of the great mass of our legislation. Practically
no legislation can be enacted without affecting preéxist-
ing law, written or unwritten, oftentimes both. The
legislative draftsman, therefore, must know the ex-
act legal situation which is to be affected by the pro-
posed legislation, both historically and as a matter of
existing law. He must know exactly the end to be
accomplished and how it can be accomplished, without
enacting into law provisions which repeal or do not har-
monize with law intended to be preserved. This task
requires wide knowledge and special training, and above
all deliberation and painstaking effort, methods which
are all too seldom employed in drafting legislative bills.

The result is that a very large proportion of the legis-
lation of the country is crudely drawn. The language
used is vague and technically inaccurate; words and
phrases of uncertain meaning are often used instead of
those which have been interpreted by courts or have
acquired by long usage a definite legal significance.
The history, interpretation, and practical operation of
existing law are too often disregarded altogether. The
result is that the courts and lawyers are left to struggle
with this confused mass of ill-considered and undigested
litigation at the expense of clients and of the general
public welfare.
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control over the form and substance of legislatior
This system resulted in the permanent establishment i
1869 of the office of the Parliamentary Counsel, whe
with an assistant and a clerical staff, does the work ¢
drafting and revising all bills for public laws which ar
introduced into Parliament. There is thus a direc
check on the amount of legislation, and through th
expert aid of the Parliamentary Counsel and his per
manent staff of assistants its quality is generally es
cellent and conforms to established legislative form
and practices.

In the past few years there has been a growing recog
nition of the necessity of improved legislative methods
which has borne fruit in the passage of acts in & numbe
of states requiring all bills to be introduced in the earl;
days of the legislative session, and for the establishment
in connection with the Library of Congress and i
several of the states, of legislative reference bureaus o
legislative drafting commissions. A legislative researcl
fund has been established at Columbia University fo
similar purposes. Such organizations can render exper
assistance in legislation when it is desired and availe
of ; but our legislative problem cannot be fully solve«
without some authoritative control over legislatio:
corresponding to that of the English system, by whicl
the volume of legislation at any session is checked, anc
all bills are required to be submitted to the scrutin;
of the government draftsman.

'No discussion of the subject of law reform shoul
omit some reference to the subject of codification ; tha
is, the enactment into more or less permanent legisla
tive form of the rules and principles of the unwritten o;
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has long since been abandoned. The most loyal an
enthusiastic advocates of codification now recogniz
that a code, to be effective, must be limited to a state
ment of general principles, and that the work of inter
preting and applying it must be left to the judges an
the lawyers. Nevertheless, Bentham’s writings hav
had profound influence, and there are few law reform
in the past hundred years which are not directly trace
able to them.

Perhaps the most notable effort at codification in thi
country is the justly celebrated code of Louisiana
prepared by Edward Livingston. Livingston, whi
was of the famous New York family of that name
settled in Louisiana in 1804, and under the direct in
fluence of Bentham’s writings prepared the Louisian:
Code of Procedure, adopted by the legislature in 1805
In 1824, at the request of the Louisiana legislature
Livingston had prepared a code of laws relating t
crimes, punishments, criminal procedure, and evidence
This was only partly adopted by the legislature, bu
the work of Livingston as a whole has been generall;
and rightly regarded as a great achievement, markin,
him as a great legislator, possessing those qualities o
mind which are essential to successful codification, anc
which were wanting in Bentham, notwithstanding hi
great powers of inspiring interest in the subject of lav
reform.

This program for general codification of the commor
law was destined to failure, for the simple reason tha
the enormous difficulties involved in reducing the entir
body of the common law to written form, which shouls
at once be just and comprehensive, sufficiently precis
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Nors

See page 210. Owing to differences in the organization of the two
judicial systems, these statistics do not afford a basis for accurate
comparison, but they do indicate the essential fact that we have a
much greater number of judges in proportion to population than
England, notwithstanding its greater business and financial interests.
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prejudiced, 103; selection of a,
126, 198, 204

Justice, legal, Definition of, 33;
development of, 28; some rules of
law do not involve, 30 ; natural jus-
tice and, 32; popular desire for,
determines law, 193; failures of,
28, 115, 191; law and, 2749

King’s Courts, The, 93, 111, 166
Land, Law of, Se¢ Real property
90

Larceny,

Law, Nature and functions of the, 1-
26; plaoce of, in education, 1; defi-
nition of, 2-3; importance of,
2, 5; foundations of, 5; requires
state sanction, 5; kinds of, 5;
limitations of, 7-9; morality
and, 8, 73; motives and, 9; judge-
made, 16, 21; do judges discover,
21; administration of, 21, 194,
198; sources of, 17, 19, 192;
written and unwritten, 12; ochar-
acteristios of, 10, 45; founded on
justice, 28; expansion of, 34;
classification of, 56, 75, 82; criti-
cism of, 38, 193 ; the study of, 39;
must be practical, 9, 37; must be
consistent, 36; knowledge of, not
presupposed, 88; ignorance of, no
excuse, 89; ocontrolled by public
sentiment, 192-3; penalty for dis-
obedience of, 50; technicalities of
the, 191; great volume of, 211,
215 ; delays of, 195, 197

Law, Classifications of, 56, 75, 82;
written and unwritten, 12; publio,
82; private, 82; criminal, 86.
See Common Law

Law and equity, Merger of, 100,
104

Law and Justice, 27-49

Law making, Need of expert, 216

Law office, Training of lawyers in the,
175

Law Reform, 190-224; limitations
of, 192 ; in England, 196 ; improve-
ment of procedure, 198; codifica-
tion, 218; essential requirements
of, 223

Law reports, Increase of, 210

INDEX

Law school, The professional, 173;
and the law office, 174

Laws, Uniform state, Commission
on, 222-3

Law’'s delays, The, Causes of, 105,
197-9; some advantages of, 200;
remedies for, 201, 204

Lawyers, Need of, 40; influenoe of,
in early American history, 150;
powers and privileges of, 163;
training of, 1704 ; and business,
176 ; number of, 176 ; incompetent,
174, 196; oollege graduates as,
171-2; influence of, on law, 195;
duty of, to discourage litigation,
202

Leasehold, 68

Legal education, 170~4; in England,
168

Legal person, Definition of a, 54;
a oorporation a, 80

Legal rights, 50-51

Legislation, an important source of
law, 12; by Congress, 12; by state
legislatures, 13 ; by local governing
bodies, 14; sociology and, 42; is
result of codperation, 43; operates
only in future, 43, 45; a radical
force, 49; three types of, 91; con-
stitutions and, 156; vast amount
of, 211; poor quality of, 216; not
bound by existing rules of law, 43

Legislative draftsman, The, 216

Legislative law, 12; cannot act ez
post facto, 24 ; strength and weak-
ness of, 42; often ineffectual, 42;
increase in volume of, 211, 214

Legislative reference bureaus, 218

Legislative system, Defects in, 217;
the English, 217

Libel, 68

Liberty, Definition of, 145

Lincoln, Abraham, on discouraging
litigation, 202

Litigation, 54; increase of, 202,
212

Livingston, Edward, Work of, for
codification, 220

Lynchings, 193

Malicious prosecution, 68
Manslaughter, 90
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Rights in personam, 54-57, 62, 67,
73; classification of, 63

Rights in quasi-contract, 63, 72, 109

Rights sn rem, 53, 57, 66, 73

Rights in tort, 63, 68, 73

Roman law, Kinds of status under, 77

Rules of conduct, Laws are, 3

Rules of court, Supplementary, 125

Sanction, State, Law requires, 3, §

Scientific law distinguished from
lawyers’ law, 5

Seal, Use of a, 110

Belf-defense, 34

Servants, Responsibility for acts of,

68

Sheriff, 105, 106

Short practice act, The, 222

Slander, 68

Bocial justioe, Relation of, to law, 40—
44, 153; how determined, 46; not
a legal question, 155

Bocial welfare theories, 40

Sociological investigations often
hasty, 66

Bolicitors and barristers, Distinction
between, 168

Sources of law, 12, 17, 19, 192

Spite fence, Erection of, held illegal,
36

State courts, 147, 179

State legislatures a source of law, 13

State sanction, 3, 5,

States, Police power of, 148, 153

Statutes, a source of law, 25; must
be interpreted by courts, 25; need
of care in preparing, 26; judicial
revision of, 26; practice, 119-20

Substantive law, 106; influence of
form on, 108

Summons, Writ of, 106

Supreme Court, United States, :
diction of, 134; history of,
can declare laws unconstituti
134, 138, 158

Taxation, Law of, 86

Technicalities, Legal, 115, 195, |

Testimony, 107; expert, 126

Things, Legal definition of, 7

Tort, Rights in, 63, 66, 73

Transfer of rights, 57

Treaties, 83

Trespass, 24; writs of, 111

Trials, 105, 107; procedure in ¢
nal, 107; number of new, allo
107; by jury in contempt ¢
102

Trusts, Law of, 104; ocodificatio
221

Unoonstitutional, Power to de

maybectpoujado 24
Verdict, 107, 108; power to set a
205

Warren, Charles, quoted, 165
Wills, 67; infants cannot make,
Women, Rights of, 78
‘Workmen's compensation acts,
150, 203; in New York, 164
Writ of right, See Summons
Writ of summons, 111
Writs, Use of, in Chancery, 111~
Written law, Definition of, 14 ;
tinguished from unwritten,
sources of, 12-14; volume of,
not all legislative, 14
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